DOE Oak Ridge Environmental Management Program

Environmental

Laws and Regulations

CERCLA

The Comprehensive Environmenta Response, Compensation,
and Liability Act (CERCLA), commonly known as Superfund,
was enacted by Congress on December 11, 1980. Thislaw cre-
ated a tax on the chemical and petroleum industries and pro-
vided broad federal authority to respond directly to releases or
threatened releases of hazardous substances that may endanger
public health or the environment. Over five years, $1.6 billion
was collected, and the tax went to a trust fund for cleaning up
abandoned or uncontrolled hazardous waste sites.

CERCLA established prohibitions and requirements concern-
ing closed and abandoned hazardous waste sites, provided for
liability of persons responsible for releases of hazardous waste
at these sites, and established atrust fund to provide for cleanup
when no responsible party could be identified.

The law authorizes two kinds of response actions:

e Short-term removals, where actions may be taken to address
releases or threatened rel eases requiring prompt response.

e Long-term remedial actions, which permanently and signifi-
cantly reduce the dangers associated with releases or threats
of releases of hazardous substances that are serious, but not
immediately life threatening. These actions can be conducted
at sites listed on the Environmental Protection Agency’s
(EPA's) National PrioritiesList, alisting of the nation’s most
hazardous waste sites.

CERCLA also enabled the revision of the National Contin-
gency Plan (NCP). The NCP provided the guidelines and proce-
dures needed to respond to releases and threatened releases of
hazardous substances, pollutants, or contaminants. The NCPalso
established the National PrioritiesList. In December 1989, EPA
added the Oak Ridge Reservation site to the National Priorities
List.

Superfund Records of Decision

Under the CERCLA process, a Record of Decision (ROD)
formally documents the selection of apreferred cleanup method
at Superfund sites.

Before afinal cleanup decision is reached, a series of steps
arefirst followed. The pre-remedial stage involves identifying,
and investigating areasto be addressed at the National Priorities
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List site. Thesiteisthen divided into operable units (the scoping
boundary of a remedial response taken as one part of the site
cleanup). The designated | ead agency then performs a Remedial
Investigation/Feasibility Study (RI/FS) and developsapreferred

aternativefor cleaning up an
operable unit.

The preferred alternative
is presented to the public for
comment in aProposed Plan,
which briefly summarizesthe
alternativesstudied intheRI/
FS and identifies the pre-
ferred aternative. It aso pro-

The Oak Ridge
Reservation was
added to the National

Priorities List in 1989,
identifying it to be

vides an evaluation of the
alternatives against the fol-
lowing CERCLA-specified
criteria: overall protection of
human heslth and the envi-
ronment; compliance with
applicable requirements; short-term and long-term
effectiveness; reduction of toxicity, mobility, or volume of con-
tamination; implement-ability; cost; state acceptance; and com-
munity acceptance.

EPA, the state, and the lead agency sel ect aremedy and docu-
ment it in a ROD after receiving comments from the public.

cleaned up under the
provisions of CERCLA.

Removal Actions

Some cleanup activities on the Oak Ridge Reservation are
conducted as Removal Actions under CERCLA. These actions
provide an important method for moving sites more quickly
through the CERCLA process.

Removal Actions are common at Superfund sites when the
contamination poses an immediate threat to human health and
theenvironment. Removalsare classified asemergency time-criti-
cal or non-time-critical depending on the extent and type of con-
tamination.

Generally, when a site presents a
relatively time-sensitive, non-complex
problem that can and should be ad-
dressed, a removal action would be
warranted. However, even expensive
and complex response actions may be
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candidates for removal action if they are time-sensitive. To de-
termine if aremoval action is warranted, a determination must
be made, preferably in an Engineering Evaluation/Cost Analysis
(EE/CA), that there is arelease or threat of release of a hazard-
ous substance or pollutant into the environment.

An EE/CA isrequired for non-time-critical removal actions.
The EE/CA explainsthe basis for the decision to employ anon-
time-critical removal action asopposed to initiating amore com-
plex RI/FS. It will detail cost, complexity, comprehensiveness,
and time sensitivity of the proposed action. The EE/CA and all
other documentation associated with the Removal Action are kept
inthe Administrative Record File, whichis available to the pub-
lic.

Administrative Record File

Both CERCLA and the NCPrequire DOE to create and main-
tain an Administrative Record for each response action (reme-
dial or removal) onthe Oak Ridge Reservation. The Administra-
tive Record isthe official body of documentsthat form the basis
for the selection of a particular response action. A separate Ad-
ministrative Record is devel oped for each project inwhichaROD
or Action Memorandum will be generated. The Administrative
Record is closed with the signing of these documents.

TheAdministrative Record File servestwo primary purposes.
First, judicial review islimited to the contents of the Administra-
tive Record in questions concerning the adequacy of the response
that was selected. (Judicial review could include documentation
outside of the Administrative Record if the record is deemed not
to be complete or of appropriate quality.)

Second, the Administrative Record acts as a vehicle for and
record of public participation in the response selection process.
The Administrative Record files for the Oak Ridge Reservation
are housed at the DOE Information Center, 475 Oak Ridge Turn-
pike, Oak Ridge, Tenn.

Federal Facility Agreement

Cleanup activities on or near the Oak Ridge Reservation are
being performed in accordance with relevant state and federal
laws, requiring closeinteraction among EPA, the Tennessee De-
partment of Environment and Conservation (TDEC), and DOE.
The terms for this interaction have been defined in a Federa
Facility Agreement, which isrequired by CERCLA.

The Agreement, implemented January 1, 1992, ensures that
environmental requirementsare met or exceeded and that cleanup
isperformed as quickly as possible. A key goal of the agreement
isto identify individual cleanup steps that can be performed to
manage, eliminate, or reduce contamination.

EPA and TDEC will review the effectiveness of the remedial
actions on the Reservation no less than once every five yearsto

ensure that human health and the environment continue to be
protected. To facilitate this process, DOE produces an annual
Remediation Effectiveness Report, which is sent to EPA and
TDEC for approval. Thisdocument reportsthe results of the moni-
toring performed on the Oak Ridge Reservation. This document
is expanded every fifth year to satisfy the CERCLA five-year
reporting requirement to eval uate the eff ectiveness of the cleanup
activities.

Natural Resource Damage
Assessment

CERCLA imposes responsible party liability for residual
damages resulting from the injury, loss, or destruction of natural
resourceswhen environmental restoration activitiesincompl etely
correct such injuries because of release of CERCLA hazardous
substances. CERCLA Section 107(f), Executive Order 12580,
and NCP aso authorize DOE, as a federal Natural Resource
Trustee, to act in the public interest with regard to natural
resources under itsjurisdiction. When “residual damages” exist,
aTrustee may perform a Natural Resource Damage A ssessment
(NRDA) to calculate monetary damages.

An NRDA is used to identify additional actions, beyond the
initial cleanup response, to addressinjuriesto natural resources.
Examples include actions needed to restore the productivity of
habitats or the species diversity that were injured by the past
releases or to replace them with substitute resources. A Trustee
may also seek compensation for the loss of injured natural
resources from the time of injury until the time they are fully
restored by assessing lost services. Regulations for assessing
natural resource damage have been promulgated under both
CERCLA and the Qil Pollution Act.

In the early 1990s, a DOE Oak Ridge Reservation Natural
Resource Trustee Council was formed. The council is composed
of representatives from DOE, the State of Tennessee, Tennessee
Valley Authority, and U.S. Fish & Wildlife Service. A
memorandum of understanding was written that established the
roles and responsibilities of the council members. Once aRecord
of Decision was written for the Lower Watts Bar Reservoir, the
council began to evaluate impacts to natural resources in the
reservoir. In an attempt to compensate for damages to the
reservoir, DOE and the State of Tennessee signed an Agreement
in Principle in December 2002 to establish a conservation
easement on 3,000 acres of land along Black Oak Ridge.

NEPA

TheNationa Environmental Policy Act (NEPA), signed into
law on January 1, 1970, established a national environmental
policy and goals for the protection, maintenance, and enhance-
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ment of the environment. NEPA also provides a procedural pro-
cess for implementing these goals within the federal agencies.
NEPA's policies and goals are to

» consider theenvironmental consequences of proposed actions;

» act asan environmental trustee for future generations;

» ensure healthful, productive, and aesthetically and culturally
pleasing surroundings,

e attainthewidest possiblerange of beneficial usesof the envi-
ronment without degradation or risk to health and safety;

» preserve historic and cultural heritage;

» achieve abalance between population and resource use; and

» enhance the quality of renewable resources and encourage
recycling of depletable resources.

The Council on Environmental Quality, created to oversee
NEPA, produces regulations that provide a procedural process
for implementing these goals within federal agencies. CEQ was
assigned the lead role in giving both structure and substance to
the broad and very general mandates of the Act.

CEQ regulations were first issued in 1978 and required fed-
eral agencies to issue NEPA implementation procedures. The
regulations place emphasis on informed decision-making based
on understanding the environmental consequences of a proposed
action. DOE’s NEPA implementing regulations are found in 10
CFR 1021.

The first step in the NEPA process is scoping, the early and
open processfor determining the range of issuesto be addressed
and for identifying the significant issues related to a proposed
action.

Anactionwith noindividual or cumulative significant effects
on the quality of human environment is given a Categorical
Exclusion. No Environmental Assessmentsor Environmental Im-
pact Statements are required.

An Environmental Assessment determineswhether an action
would significantly affect the environment, and if so, an Envi-
ronmental |mpact Statement is prepared. If not, a“ Finding of No
Significant Impact” isissued.

For actions that significantly affect the environment, federal
agencies are required to prepare Environmental Impact State-
ments, assessing theimpact of, and alternativesto, the proposed
action. A Notice of Intent is published in the Federal Register if
an Environmental Impact Statement is planned.

In cases requiring an Environmental |mpact Statement, DOE
will prepare a concise public ROD stating that the decision is
based on the Environmental Impact Statement. The ROD will
state whether all practical meansto avoid or minimize environ-

mental harm from the alternatives selected have been adopted,
and if not, why.

RCRA

The Resource Conservation and Recovery Act of 1976
(RCRA) addresses management of the country’s huge volume of
solid waste. Thelaw requiresthat EPA regul ate the management
of hazardouswaste, which includes waste solvents, batteries, and
many other substances deemed potentially harmful to human
health and the environment. RCRA al so regulates underground
tanks used to store petroleum and hazardous substances, recy-
clable used oil and batteries, mercury thermostats, selected pes-
ticides, and fluorescent/hazardous light bulbs as universal wastes.

East Tennessee Technology Park, Oak Ridge National Labo-
ratory, and the Y-12 National Security Complex are considered
RCRA large-quantity generators. Each facility generates RCRA
hazardous waste, some of which contains radionuclides.

The RCRA corrective action processesaresimilar to CERCLA
process and includes a RCRA facility assessment to identify re-
leased needing further investigation; RCRA facility investiga-
tion, which characterizesthe nature, extent, and rate of contami-
nant rel eases; a corrective measure study, which evaluates alter-
natives and details the remedy chosen; and corrective measure
implementation. The RCRA process also include public partici-
pation during the decision-making process.

Environmental Justice

Studies have shown that minority and low-income communi-
ties experience higher than average exposure to pollutants than
the general population. In 1994, “environmental justice” was
established as a national priority in the federal government
through Executive Order 12898.

DOE istaking several stepsto incorporate environmental jus-
ticeinto all decision-making processes. These stepsinclude de-
veloping waysto lesson adverse human health or environmental
effectsto minority and disadvantaged populations, and determin-
ing and using, where possible, materials, technologies, and in-
dustry processes that are friendly to the environment.

Public participation is also an essential element in reaching
environmental justice goals. DOE is making efforts to improve
communications with minority and disadvantaged communities
by scheduling more accessible public meetings, providing infor-
mation in atimely and understandable manner, and involving the
communitiesin all stages of cleanup decisions.

For more information, please contact the DOE Public Affairs Office at (865) 576-0885 or 1-800-382-6938, option 1.



